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1 periodically have clients come to me for estate planning services
after they have attended a living trust seminar sponsored by a
different lawyer or law firm. The attendees are often told by the semi-
nar sponsor that probate is “very expensive,” and the way to avoid
all of the associated expenses is to set up a fully funded living trust.
A fully funded living trust will achieve probate avoidance, but that
does not mean that there are no tasks to be performed after the death
of the trust-maker. These tasks must be performed by the post-death
trustee, often with the assistance of a trust and estate attorney.

Too often, living trust seminar attendees are misguidedly made to think
that if probate is avoided, there is no need for an attorney to help with post-
death administration tasks. That is unfortunate, and usually not true. Indeed, as
I point out herein, there are many post-death trust administration tasks that must
be fulfilled by the post-death trustee, typically with the help of an attorney.

While I do not believe that the sponsors of living trust seminars are
lying to seminar attendees, it is apparent that attendees are too often not told
the whole story about costs associated with post-death trust administration.
The objective of the seminar sponsor is to “sell” prospects revocable living
trust services, and so the sole focus is on the benefits associated with revo-
cable living trusts, not the work that must be performed after the trust-maker
dies. Consequently, there is no incentive for the trust “salesperson” to address
the costs associated with post-death trust administration.

Comparing Costs of Living Trusts and Wills

This paper seeks to clarify the cost differences between the establishment
and post-death administration of a fully funded trust, as compared to the

! Patrick S. Sylvester is the principal of Sylvester Law Firm, PC, located in Wilmette,
IL. Mr. Sylvester concentrates his legal practice in the areus of estate planning, probate and
trust administration, and probate and trust litigation. He is licensed to practice law in IL, WI,
MN, and FL. Comments can be directed 1o him at pss@sylvesterlawfirm.com.
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establishment of a will and post-death administration of a probate estate. To
that end, I will outline:

I. The costs associated with establishing a fully funded revocable
living trust-based estate plan.

2. The costs associated with establishing a will-based estate plan.

The usual post-death administration procedures and applicable costs

for a fully funded trust that avoids probate.

4. The usual post-death administration procedures and applicable costs
for a probate estate.

w

An examination of these factors will help clarify the cost differences
between establishing and settling a fully funded trust as compared to estab-
lishing and settling a probate estate.?

Procedures for Setting Up a Revocable Living
Trust, and Associated Costs

Setting up a fully funded revocable living trust involves more time and exper-
tise as compared to preparing a simple will. Consequently, an attorney’s fee
for setting up a fully funded living trust is higher than the fee for setting up a
will. Figure 1 provides a “snapshot” of this author’s flat-rate fee schedule for
preparing revocable living trusts and attendant documents®:

Funding the Trust. After a client has executed a trust, pour-over will, powers
of attorney, living will, and Bill of Sale or General Assignment, the “funding”
process begins. Funding links a trust-maker’s assets to his or her trust. It is the
process whereby the trust-maker transfers ownership of assets to the revocable
living trust. The primary purpose of funding the trust is to avoid probate. Assets
that are in the name of a trust at the time of the trust-maker's death avoid probate.
Assets held in an individual's own name at the time of death are controlled by a
will or an applicable state’s intestacy statute and must go through probate.*

? This article is limited to the narrow comparison of costs associated with estate planning
and post-death administration. There are numerous benefits derived from using a revocable
living trust that have nothing to do with costs of post-death administration. Indeed, this author
often recommends the use of a revocable living trust for certain clients,

' Attendant documents for trust plans include: Pour-Over Will, Power of Attorney for
Property, Power of Attorney for Health Care, Living Will, Bill of Sale for transferring personal
property to the trust, and Deed in Trust for transferring real estate to the trust.

* There are exceptions to the general rule that assets held in an individual's name at
the time of the individual's death must go through probate. One example is life insurance
proceeds. If the owner/insured properly executed a beneficiary designation form, wherein an
individual person was named as beneficiary, the life insurance company will pay out the pro-
ceeds to the beneficiary upon receiving verification of the owner's/insured's death. Probate is
not required in such cases.
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Figure 1: Author’s Flat-Fee Schedule for Preparing Revocable Living
Trusts and Attendant Documents*

Trust Plan Fee
Revocable Living Trust for Individual — i o '
Outright Gifts to All Beneliciaries $1,600
Revocable Living Trust for Individual —
Contingent Trusts for Beneficiaries $1,800
R L R e [ e ol T
;ﬁﬂdﬁaﬁ!@ L‘iyip%fﬁ;gparate‘-Trl;s_ts (2) for Married
"Couple — Oulright Gilts to All Berieficiaries $2,600
Revocable Living Separale-Trusts (2) for Married
Couple - Contingent Trusts lor Beneficiaries : $2.800
Revocable Livlng_Sgparate-Trusls_ _iu} Mé:riéd Couple - '
Contingent Trusts and By-pass Trus! Tax Planning $3,000

* The author's complete estate planning lee schedule can be lound al www.sylvesteriawlirm com.

This author charges clients an hourl y rate of $200 to fund their revocable
living trusts. On average, per-client funding requires 4 to 6 hours worth of
work. Some clients are fairly sophisticated, and decide they want to do the
funding themselves. In the latter circumstance, this author simply prepares a
new deed for the client’s real estate, and provides the client with sample let-
ters that can be used to help him or her fund the trust. Funding is not difficult,
and certainly does not require a law degree or license,® but it is important that
it be done properly. To that end, clients often feel that it is worth paying the
money to have the attorney do the funding, at least the funding of the assets
that the client has at the time he or she executes the trust. The client can then
see how the attorney titled the client’s accounts, and may be able to handle
the funding of future assets himself or herself.

As a general rule, but a rule with many exceptions, a trust-maker can
often count on paying about $1,000 - $2,000 for trust funding services, and
that fee is in addition to the applicable fees in the fee chart above. That said,
a single client without unusual estate planning needs can typically count on
paying between $2,700 and $3,200 for trust-based estate planning services.
Married couples can count on paying between $3,800 and $4,300 for such
services. It must be understood, however, that what is a “going rate” for revo-
cable living trust-based estate planning services can differ drastically from

* In some states. including Illinois, a deed cannot be prepared for another person unless
the person creating the deed is a licensed attorney. Of course, a person can always create u
deed for himself/herself, but this author advises against that practice.
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region to region, city firm versus suburban firm, boutique firm versus general
practice firm, etc. If an individual has paid much more than the foregoing
range of fees, he or she should not quickly conclude that they were charged
too much. Indeed, in some regions of the country, it is not unusual to see
average revocable living trust-based estate planning services costing $4,500
to $5,000.

Procedures for Setting Up a Will, and Associated Costs

Setting up a will typically involves less time compared to preparing a fully
funded revocable living trust. Consequently, an attorney's fees for setting
up a simple will are usually less than applicable fees for setting up a funded
revocable living trust. Figure 2 is a “snapshot” of this author’s flat-rate fee
schedule for preparing wills and attendant documents.®

Figure 2: Author’s Flat-Rate Fee Schedule for Preparing Wills and
Attendant Documents

Will Pian Fee
Willfor Individug - Outrigh! Gifis R TR
Will for Individual — Contingent Truslts $800
Wil for Marip Couple - OurighiGins 1 s
Wills for Married Couple — Conlingent Trusls $1,450
Willsfor Married Couple — Contingent Trusts and i s gi700
By-pass Trust Tax Planning . A -

In comparing the trust plan fee-chart and the will plan fee-chart, it
can be seen that setting up a revocable living trust plan, and the associated
funding of the trust, is more expensive than setting up a will plan. That does
not end the cost comparison, however. The post-death tasks that must be per-
formed by the post-death trustee or executor, and the approximate time and
costs for completing those tasks, are an important part of the comparison. In
the following section, I provide a checklist of tasks that must be performed
after a trust-maker dies with a fully funded trust, and the tasks that must be
performed after a will-maker dies with a will. I also assign to each task an
approximate amount of time it takes to complete the task. I then multiply the
approximate time by a $275 hourly fee.

* Attendant documents for will plans include: Power of Attorney for Property, Power of
Attorney for Health Care, and Living Will.



COMPARING COSTS OF POST-DEATH ADMINISTRATION 295

Post-Death Administi‘ation Procedures

I frequently have a surviving spouse or an adult son or daughter visit me after
the death of the spouse or parent. Often, the decedent was not represented by
me during his or her lifetime, so I am seeing the decedent's trust or will for
the first time. In the situation where the decedent set up a trust prior to his or
her death, the first thing I need to do is review the trust so that I completely
understand the trust-maker’s intent. Second, I need to review all of the trust-
maker’s assets to see how the assets are titled. That is, I need to see if probate
assets, such as bank accounts and investment accounts, were properly titled
in the name of the trust during the trust-maker’s lifetime. In the case of tangi-
ble personal property, I need to see if such property was properly transferred
to the trust-maker’s trust by way of Bill of Sale or General Assignment.’

When I learn that the trust-maker died owning probate assets in his or
her own name (i.e., not in the name of the trust-maker’s trust), one of two
procedures are used to have the probate asset “pour over” into the trust and
be distributed according to the terms of the trust. If the probate asset has a
value lower than the threshold amount required by the state's “small estate
affidavit” statute, opening a probate estate will not be required. The attorney
will simply prepare a small estate affidavit, which typically takes one to two
hours, depending on the particular circumstances. If, however, the value of
the probate asset is greater than what is allowed by the state’s applicable
“small estate affidavit” statute, then a probate estate must be opened in the
applicable probate court, and all the steps for probate court procedure dis-
cussed below must be followed in addition to the steps required for post-
death administration of a trust.*

Even when the trust was completely funded, the survivors are regularly
surprised by the number of post-death administration procedures that must be
performed by the post-death trustee, and more often than not, the trustee is
wise to use the counsel of an attorney experienced in post-death administra-
tion of trusts and estates. [ am often told by these surviving spouses and adult
sons and daughters that they were made to think that a revocable living trust
would avoid the “hassles” and costs that are only present when someone dies
without a trust. Again, that is wrong and unfortunate.

! Tangible personal property should be transferred to a trust-maker's trust. How that is
properly done varies between states. For example, in Hlinois, practitioners use a Bill of Sale.
In Wisconsin, practitioners use a General Assignmen.

* Winois allows probate assets not exceeding $100,000 to pass to an heir by way of a
small estate affidavit. See 755 ILCS 5/25-1. Wisconsin, on the other hand, allows probate
assets not exceeding $50,000 1o pass to an heir by way of small estate affidavit. See Wisconsin
Statutes Chapter 867, Section 867.01. Again, states’ rules vary, and the difference in the vari-
ous rules must be taken into account when comparing the costs of post-death trust administra-
tion versus probate administration.
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Although it seems that every post-death administration of a will or trust
has its own unique “wrinkle,” Figure 3 tabulates the usual post-death estate
administration tasks that must be completed, typically with the help of an

estate attorney.

Figure 3: Typical Post-Death Estate Administration Costs

File inventory

Duty Will Trust Hours Fee

il mestng with citts b shio el TRESGSNL
L N S, ot A g .. . SO

Review testamentary

documents X X 1.25 $343.75
‘Review ownership status -

of all assets X X . 25 $687.50

Go to bank to inventory

sale deposit box X X 20 $550.00
 Open probéte estate X B0 s200000
Verify stalus of property

insurance X X 0.5 $137.50
Marshall assels X X 40 $1,100.00:
Ascertain creditors / pay

debts X X 35 $962.50
Mailnoties o creditors X X 18 ol 2E0

Publish claim notice in

newspaper (not required lor

lrust) X 0.5 $137.50

File proof of mailing and 4
publication X 0:5 $137.50
Apply for tax 1.D. number

X X 33 $90.75

Open estate checking = ,
account X X 15 841250 -
Notily IRS of fiduciary

capacity X X 0.25 $68.75
Transler funds to estate

account X X 1.5 $412.50
Collect life insurance X X 2.5 $687.50
Prepare inventory X X 40 $1,100.00

X 1.0 $275.00




COMPARING COSTS OF POST-DEATH ADMINISTRATION

297

Figure 3: Typical Post-Death Estate Administration Costs (continue)
Duty Will Trus Time Fee
Prepare / file decedents
~final fofm 1040 X' X 25 $687.50
Decide on estate’s fiscal
year X X 0.25 $68.75
Prepare / file income fax
relurns for eslate X X 35 $962.50
Prepare / file eslate tax
relurns for eslate X X 120 $3.300.00
“Request prompt audit of tax :
retumns. X X 0.25 $68.75
Make distributions of
assels X X 3.0 $825.00
WGm-towafdb*E!osing“ the estate:
Eslale tax closing letters X X 025 $68.75
“Prepare final report: X 0.33 $90.75
Prepare final accounting X X 3.5 $962.50
Pay expenses of
administration X X 2.0 $550.00
Record release of unsold
real eslale X 1.0 $275.00
“Obtain‘receipts of
wdistribution X X 0.75 $206.25
Allend final court hearing X 15 $412.50
Obtain order of discharge X 0.25 $68.75

Based on Figure 3, it appears that it costs approximately $3,560.00 less
to settle a fully funded trust than to probate an estate. Now we need to deter-
mine the average cost differences between a trust plan and will plan. The
average cost of all the trust plans indicated above, including an often applied
$1,200.00 fee for funding services, is $3,560.00. The average cost of all the
will plans indicated above is $1,080.00. The difference between these two
averages is $2,480.00. Now we'll subtract $2,480.00 from $3,459.50, which
is the rough cost difference between probate administration and non-probate
administration. Using the latter equation, it appears to be roughly $980 less
expensive to set up and administer a fully funded revocable trust plan than it

is to set up and administer a will plan.
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What Figure 3 does not include is the fee each state charges for utilizing
the services of the probate court. It is not included in the chart above because
states vary on what they charge.” For example, in Wisconsin, the court’s
fee is based on two tenths of one percent (0.002%) of the probate estate.
The fee is paid at the time the inventory is filed. In Illinois, however, there
is one flat-rate fee of $279.00 that is paid at the time the probate documents
are filed. If a trust-maker dies with a fully funded trust, these probate court
fees are avoided, leading to an additional average savings of $279.00 (in IL)
and $1,500.00 for a $750,000.00 probate estate (in Wisconsin). In [llinois, it
would be roughly $1,259 ($980.00 + $279.00) cheaper to establish and settle
a fully funded trust, as compared to establishing a will plan and settling a pro-
bate estate. In Wisconsin, it would be roughly $2,480 ($980.00 + $1,500.00)
cheaper to establish and settle a fully funded trust, as compared to establish-
ing a will plan and settling a probate estate.

Conclusion

Based on the foregoing examination, it appears that in states where the
probate court charges a relatively low flat-rate fee, roughly $1,300 can be
saved through a funded trust-based estate plan, as compared to a will-based
estate plan. Roughly $2,500 can be saved through a trust-based estate plan in
states that charge a probate court fee that is based on the value of the probate

assets.
It is important that practitioners be up-front with clients when discuss-

ing the difference in cost between a trust-based estate plan and a will-based
estate plan. Just because a client has a fully funded trust-based estate plan,
it does not mean that there will be no costs of administration following the
trust-maker’s death. It is incumbent on professional advisors to point out
such expenses before the drafting process begins. Finally, practitioners need
to point out to clients that the difference in cost is only one factor to take into
consideration when deciding what type of estate plan is best for a particular
client. The following Exhibit A summarizes the usual situations where it is
more cost effective to establish a revocable living trust-based estate plan, and
the usual situations where it is more cost effective to establish a will-based

estate plan.

¥ See www.ncsonline.org for a state-by-state comparison of probate filing fees.
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Exhibit A
Common situations where it is usually more cost effective to use a
fully funded trust as opposed to a will:

* Trust-maker is domiciled in a state where the Probate Court
charges a fee based on the size of the estate.

* Trust-maker has real estate in multiple states.

* Trust-maker is domiciled in a state where probate procedure
has not been streamlined (i.e., independent administration).

* Trust-maker is at high risk for disability during his or her
lifetime.

Common situations where it is usually more cost effective to use a

will as opposed 1o a fully funded trust:

* Will-maker is domiciled in a state where the Probate Court
charges a relatively low flat-rate fee.

* Will-maker does not own probate assets, and beneficiary
designation forms have been properly completed for all pay-
on-death policies and accounts.

* Will-maker owns probate assets with a value equal to or less
than the threshold amount required by the applicable state's
small estate affidavit statute.




